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1. Introduction
In September 2012 an important Icelandic case on compensation for public
procurement damage came to an end, after being on-going for almost a dec-
ade. More precisely the case concerned a claim for loss of profit due to ter-
mination of a tender procedure in 2003 that concerned the making of a road
tunnel in northern Iceland (here after referred to as the Road Tunnel Case).
The case led to three district courts’ rulings and three Supreme Court judg-
ments, in addition to ruling of the Public Procurement Complaints Com-
mission.1

It is worthwhile to reflect briefly on the case, since it is the leading Icelan-
dic case on compensation for public procurement damage. Moreover the case
concerns interesting questions about tenderers’ options to sue for loss of
profit and the burden of proof in such cases. Finally, the case mirrors an
increasing trend in how claims for compensation, in the field of pure eco-
nomic damage (n. rene formuestap), are pursued in Iceland.2

2. Background
The rules on government procurement in Iceland are laid down in the Act
on Public Procurement, No. 84/2007, which implemented Directive 2004/
18/EU. When the events of the Road Tunnel Case took place in 2003 the act

1 It should be mentioned that from 2002 to 2007 the author worked at the law firm repre-
senting the claimants in the Road Tunnel Case.

2 The article is an updated version of the author’s article in Scandinavian Studies of Law,
Volume 57 („The Long and Winding Road Tunnel Case: Compensation for Procurement
Damage in Icelandic Law“), which was written before the the Icelandic Supreme Court
handed down the last judgment in the case.
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in force was Act No. 94/2001 but the articles on compensation are substan-
tially the same in both acts,3 i.e. article 84 in the old act and article 101 in
the new act. It should also be mentioned that there is a more general act in
force, Act No. 65/1993, which is not limited to public procurement proce-
dures. This article however focuses on liability in the public procurement
context. 

Article 101 of Act No. 84/2007 consists of two sections. Section 1 con-
cerns tenderers’ negative interests, i.e. their cost of participating in the pro-
cedure (reliance damage), whereas section 2 has bearing on their positive
interests, i.e. loss of profit (pecuniary damage).

Section 1 is as follows:4 

A contracting authority is liable for damages that violations of this Act, including
the provisions of the Directive referred to in the Act, and rules established herein,
may cause to economic operators. An economic operator need only prove that it
had a realistic possibility of winning a contract and that this possibility was prej-
udiced by the violation. The amount of compensation shall be based on the cost
of preparing a tender and participating in the tender procedure.

As the text directly indicates the requirements for such compensation are
more relaxed than in general and the legislative material directly states that
the contracting authority has the burden to proof that a violation has not
caused damage to the tenderer.5 This means, for example, that if it is estab-
lished that the Act has been violated in the evaluation of tenders, the author-
ity has to prove that it would have been impossible for the relevant tenderer
to win the contract. This also means that more than one operator may be able
to obtain compensation for the same unlawful action.6 According to article
97 of the Act, the Public Procurement Complaints Commission, which eco-
nomic operators may appeal to, “may express its opinion on the liability of
the defendant for damages towards the complainant, but shall not express
itself concerning the amount of damages”. The Commission has often

3 Parliamentary Record 2006–2007, A-section, p. 1609. 
4 Direct quotes from the act are from a translation available at the website of the Ministry

of Finance, “www.ministryoffinance.is/media/adrarskyrslur/Act-nr-84-2007-on-Public-
Procurement.pdf”. Other direct quotes in this article are translated by the author.

5 Parliamentary Record 2000–2001, A-section, p. 4539.
6 Handbók um opinber innkaup, Reykjavík 2008, p. 114. Available at the website of the

State Trading Centre (Ríkiskaup), “www.rikiskaup.is/media/eplica-uppsetning/
HandbokOI_ Final.pdf”. 
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expressed its view that a contracting authority is liable under section 1 of arti-
cle 101.7 

Section 2 of article 101 is as follows:

In other respects, damages resulting from violations of this Act and rules estab-
lished hereunder shall be governed by general rules of law.

The legislative material states that section 2 is intended to iterate that section
1 does not preclude that tenderers can claim higher compensation than for
preparing a tender and participating in the procedure. It goes on:

More precisely section 1 does not preclude that a tenderer can claim compensa-
tion that aims at putting him in the same situation as if the contract had been
carried through. In other words it would embody compensation for pecuniary
damage, even though contract was never made, and what primarily comes here
to inspection is a tenderer’s damage due to loss of profit.8

The legislative material then refers to a longstanding debate among Nordic
academics on the question of whether it is possible to reward damages for
positive interests in the case of violation of public procurement rules. It states
that the view of limiting a tenderer’s right to compensation to his negative
interests has generally been rejected and that his right to obtain compensa-
tion for loss of profit has been recognized. In that respect, it refers to SC
(Supreme Court of Iceland) 18 November 1999 (Case No. 169/1998), where
the Court awarded a sum of compensation for loss of profit by discretion (it
awarded 1.850.000 ISK whereas 4.289.440 ISK was claimed). The legislative
material then states that contrary to claims under section 1, a tenderer has to
prove such damage in accordance with general rules. It goes on: 

This means, firstly, that he has to prove that he would have been awarded the
contract, if there had not been a culpable violation on behalf of the buyer. Not
only does this require that a tenderer proves that his tender was the most eco-
nomically advantageous, but also that the buyer would not have rejected all
offers… Secondly, the tenderer has to prove the extent of his damage, for exam-

7 See for example the following recent rulings: PPCC (Public Procurement Complaint Com-
mission 17 October 2011 (Case No. 20/2011), and PPCC 8 April 2011 (Case No. 27/2010). 

8 Parliamentary Record 2000–2001, A-section, p. 4539. The legislative material cited here
concerns the enactment of article 84 in Act No. 94/2011, but it is also fully relevant to
the article now in force (article 101 of Act No. 84/2007), since the articles are substan-
tially the same. 
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ple that he would have made profit from a contract with the buyer. In light of
this it is clear that it can involve many complications for a tenderer to litigate a
claim like this.9

Contrary to section 1, the Public Procurement Complaints Commission has
refrained from expressing its view on liability under section 2.10 The only
way to pursue claims for loss of profit is therefore generally before the courts. 

In sum, the text of section 2, refers to damages “governed by general rules
of law”. Although these general rules were not perfectly clear when the article
was enacted in 2001, there was a judgment from 1999 that awarded compen-
sation by discretion for loss of profit and the legislative material provided fur-
ther guidance as to the substance of the general rules. This was the situation
when the Road Tunnel Case came to play in 2003.11 

Two more things shall be mentioned before moving to the case and its
special features. Firstly, the existence of damage is a peremptory condition of
liability for damages in Icelandic law, whether in or out of contract.12 Sec-
ondly, the general way to pursue compensation claims before the Icelandic
courts is to claim a certain amount of money. The Act on Civil Procedure,
No. 91/1991, however provides an exception in article 25, section 2, which
allows plaintiffs to seek judgments of acknowledgement, on the condition
that they have legitimate interests in seeking such a ruling. 

3. The Road Tunnel Case
3.1 Generally

In March 2003 the Icelandic Road Administration invited operators that had
been pre-selected to participate in a procedure regarding a road tunnel in
northern Iceland (the Héðinsfjarðargöng). The contract specifications stated

9 Parliamentary Record 2000–2001, A-section, p. 4339–4540.
10 The Road Tunnel Case is a clear example of this, as will be explained in chapter 3.1.
11 It should however be mentioned that the Supreme Court handed down one judgment

regarding section 2 in the period between the events of the Road Tunnel Case and until the
case reached the Supreme Court. This judgment is SC 26 February 2004 (Case No. 347/
2003), where the tenderer was not considered to have proven that he would have been
awarded the contract in a flawless procedure. 

12 See for example Örlygsson, Þorgeir, Bogason Benedikt and G. Gunnarsson Eyvindur:
Kröfuréttur II – Vanefndaúrræði, Reykjavík 2011, p. 188, and Matthíasson, Viðar Már
Skaðabótaréttur, Reykjavík 2005, p. 595. 
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that the comparison of tenders would be financial only. Four tenders were
submitted, the lowest one a joint tender from Íslenskir aðalverktakar hf. (an
Icelandic corporation) and NCC International AS (a Norwegian corpora-
tion), which was 3,2% higher than the authority’s estimated cost. On a meet-
ing of the Icelandic government on July 1, 2003 the government decided to
postpone the road tunnel project and with a letter July 8, 2003 the Road
Administration announced that it would reject all tenders. The reason given
was an “expansionary situation” which was under way in Icelandic society.

The two corporations resorted to the Public Procurement Complaints
Commission that declared the decision to reject all tenders unlawful and
expressed its view on liability under article 84, section 1, of Act No. 94/
2001.13 It however refrained from doing the same with regard to section 2 of
the same article so the corporations resorted to the Icelandic courts. 

3.2 Round 1 – Claim for an Acknowledgement of Liability

The corporation filed suit in the District Court of Reykjavík and claimed an
acknowledgement of the Road Administration’s liability for the corporations’
loss of profit due to the rejection of their offer. No particular amount of com-
pensation was claimed at this time. The District Court came to the conclu-
sion that Act No. 94/2001 had been violated. The Road Administration was
however acquitted since the corporations had not proven that this caused
them damage.14 

The corporations appealed to the Supreme Court which, in SC 17
November 2005 (Case No. 182/2005), overturned the District Court judg-
ment and found in favour of the corporations. The Supreme Court made it
clear that although legal provisions assumed that it might be permissible for
a buyer to reject all tenders, and although the contract specifications in this
particular procedure expressly reserved such right, this right could not be
used unless there were objective and well-founded reasons for doing so. Since
this was not the case the decision was considered to have violated Act No. 94/
2001. The Court went on to state that in light of the legislative material, arti-
cle 84, section 2 of the Act had to be interpreted in that way that a buyer
which violates the Act might be obliged to pay an operator compensation for
loss of profit, on the condition that the operator proves sufficiently that he

13 See PPCC 19 August 2003 (Case No. 18/2003).
14 See DCR (District Court of Reykjavík) 15 April 2005.
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would have been awarded the contract if the Act had not been violated and
that the violation thereby has caused him damage.

The Court referred to the provision in the contract specifications stating
that the comparison of tenders would be financial only. It went on by noting
that the two corporations had submitted the lowest tender, which was signif-
icantly lower than the second one, and that there was nothing to indicate that
the authority would have had reason to reject the tender on the grounds of
price. And by choosing this particular operators for participation in the pro-
cedure, the authority had taken the view that they were generally competent
to take on the project. In light of this and the provision of the contract spec-
ifications, the burden of proof had to be shifted to the authority, which
needed to prove that the corporations would not have been awarded the con-
tract if the procedure had not been terminated. The authority had not
proven this and for that part the conditions of article 84, section 2 were met.
The Court went on: 

By this lawsuit [the corporations] have used the possibility in article 25, section
2 of the Act on Civil Procedure, No. 91/1991, to seek for the time being only an
acknowledgement of [the authority’s] liability. Before the Supreme court [the
corporations] have brought forward source material concerning premises for the
calculations of their tender […], which expected a certain profit of the project.
It has also to be considered that the tender was higher than [the authority’s] esti-
mated cost, but the estimate must have presumed that the prospective contractor
would have some profit from carrying through the project. By this, [the corpo-
rations] have adequately brought forth a probability of damage which article 84
can cover. Article 25 of Act No. 91/1991 does not preclude an acceptance of their
claim, but this only resolves the legality of [the authority’s] actions without any
ruling on to what extent the action has caused [the corporations] damage. 

The conclusion of the judgment started like this:

The [authority’s] liability towards [the corporations], due to loss of profit that
they might have enjoyed if [the authority’s decision] had not been taken, is
acknowledged. 

3.3 Round 2 – Claim for a Certain Amount of Compensation

Following the Supreme Court judgment the parties engaged in negotiations
that proved not to be successful. The corporations therefore filed another suit
(this time against the Icelandic state) in the District Court of Reykjavík and
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now claimed a certain amount of compensation. They mainly claimed
478.868.309 ISK (in solidum), on the grounds of their calculations based on
the contract specifications. More precisely the corporations estimated the
cost of the project on the one hand and the income of the project on the
other hand and claimed the disparity. They also set forth a second claim,
258.955.156 ISK, on the grounds of a valuation performed by two experts
(one engineer and one accountant), who were appointed by the District
Court at the corporations’ request. The state objected that the corporation
had suffered damage. Among other things the state contested the valuation
of the experts, referred to the fact that the Norwegian corporation did not
participate when the procedure was repeated, that the Icelandic corporation
had carried through other large projects at the relevant time etc. 

In a ruling in 2010, the District Court of Reykjavík dismissed the case on
the grounds that the source material provided was utterly inadequate for
passing a substantial judgment on the corporations’ claims.15 The corpora-
tions appealed this ruling and in February 2011, in SC 4 February 2011 (Case
No. 718/2011), the Supreme Court overturned it and prescribed the District
Court to address the case substantially. Subsequently the District Court
delivered a judgment in June 2011, where the Icelandic state was acquitted.16 

The District Court firstly explained that its understanding of SC 17
November 2005 (Case No. 182/2005) was that the corporations had ade-
quately brought forth a probability of damage and that the state was obliged
to pay compensation for the loss of profit that the corporations might have
gained had the decision not been taken. However, nothing had been declared
as to what extent the corporations had sustained damage and it was up to
them to prove the damage’s extent, in this case their presumed loss of profit
due to the rejection of their offer. The District Court also stated that it fol-
lowed from article 84, section 2 of Act No. 94/2011, that general rules of
compensation had to been taken into account, including the rule that the
claimant has to mitigate his damage and should not be put in a better posi-
tion than if the damage had not occurred. 

The Court then turned to evaluation of the corporations’ claims. It first
rejected the main claim on the grounds that the corporations’ estimate and
the related calculations were not sufficient evidence of the corporations’

15 DCR 9 December 2010 (Case No. E-7123/2007).
16 DCR 28 June 2011 (Case No. E-7123/2007).
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damage, and were even further away from proving that the damage measured
up to the specific amount claimed. The Court then rejected the second claim
on the grounds that the two experts who performed the valuation had relied
on the same insufficient source material and that their method for calculating
loss of profit was precarious. In this respect the District Court referred to the
experts’ presumption that the profit would have been the same as shown in
the Icelandic corporation’s financial statement 2004. However, no informa-
tion had been made available on the corporation’s projects this particular year
or on whether this profit would have been gained in other projects that could
in some respect be considered comparable to this one. In addition, no infor-
mation had been made available on the Norwegian corporation’s projects or
profit this particular year. Taking this into consideration the District Court
came to the conclusion that it could not rely on the two experts’ valuation.
At the end of the judgment the Court remarked: 

The plaintiffs’ view can be sustained, that it is difficult for them to prove their
veritable damage due to the defendant’s decision to reject their tender for the
making of Héðinsfjarðargöng. Notwithstanding their statement that it is impos-
sible to acquire more material and that their claim cannot be arranged in another
way than described above, the Court nevertheless considers that both plaintiffs
possess various information and material about their operation, projects and
profit at the relevant time, including from their accounting, which can be
assumed to have been better suited for supporting their claims and other plead-
ings. Not least, the Court in this respect takes into view that no information is
available about NCC International AS’s projects at the relevant time, nor about
the corporation’s experience in the field of building tunnels or similar projects,
let alone its profit from such projects. The plaintiffs could easily have acquired
and provided such material. They did, however, not do so, but chose instead to
found their claims on the material that has been provided. As a consequence it
has to be considered as not proven that the plaintiffs suffered damage due to the
defendant’s decision to reject their tender for the making of Héðinsfjarðargöng.
For the same reason there is not a ground to determine compensation to the
plaintiffs by discretion. The defendant will therefore be acquitted of all the plain-
tiffs’ claims. 

The corporations appealed to the Supreme Court, which, in SC 20 September
2012 (Case No. 416/2011) overturned the District Court Judgment and
awarded compensation to the corporations. More precisely, the Supreme
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Court accepted the corporations’ second claim and awarded 258.955.156
ISK in compensation. 

At the beginning of its judgment the Supreme Court describes the back-
ground of the case and states that SC 17 November 2005 (Case No. 182/2005)
only solved the question of whether the state’s action were legal, without stat-
ing anything about to what extent these actions had led to damages for the
corporations. It remarked that according to article 84, section 2 of Act No.
94/2001, compensation for violation of the Act was governed by general
rules (outside the field of article 84, section 1). A party claiming such com-
pensation therefore would need to prove the extent of his damage in accord-
ance with general rules. Among other things the amount of damage should
aim at putting the party who suffered violation in the same position as if he
had been awarded the contract and completed the project. 

The Supreme Court remarked that if the contract had been awarded the
contractual payments would only have been a small part of the Icelandic cor-
poration’s annual revenue and that the corporation had carried out dozens of
projects in the period when the tunnel was supposed to be built (as men-
tioned before the appellants were two corporations, one Icelandic, i.e. Íslen-
skir aðalverktakar hf., and one Norwegian, i.e. NCC International AS). The
Court went on:

Although the appellee has rightly pointed out that the case includes limited
information on the plaintiff ’s NCC International AS specific projects it is not
imprudent to conclude from the aforementioned that nothing else is probable
than the appellants would have been able to carry out the project of Héðins-
fjarðargöng parallel to other projects that they worked on at that time. […] In
light of this it is safe to assert that the appellants’ damage due to loss of profit
from the project corresponds to the earnings which the project would have
returned to their businesses. For the same reason, the appellee’s argument, that it
needs to be taken into account when determining damages that the appellants
did not resort to specific actions to mitigate their loss by undergoing other
projects, is futile.

As mentioned before it has to be considered that the appellants’ damage of
losing the project corresponds to the difference between the payments for the
project and the variable expenses they would have had from carrying out the
project. There is no uncertainty about the amount of the payments whereas it is
not possible to substantiate with certainty the appellants’ possible expenses of
carrying out the project. The appellants have attempted to prove their likely
expenses of the project by providing the calculations and premises that lay
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behind their tender. It has to be agreed with the appellants that this method of
evaluating their damage is acceptable, see SC 18 November 1999 (Case No. 169/
1998), although the method’s reliability generally depends on how precise and
credible the documents are behind such calculations.

In this case, the appellants have provided very detailed and itemized calcula-
tions, which their tender in the making of Héðinsfjarðargöng at that time was
based on. In addition, some of the expense items are supported by contemporary
documents, such as tenders from subcontractors to certain parts. The appellants
also have compared their estimate of the project’s expenses to the estimate of the
Road Administration, which they did not have access to until after the opening
of tenders. […] Although there are certainly differences when the estimate of
particular parts of the project in the appellant’s documents is compared to the
Road Administration’s estimate, overall they are rather similar. The court agrees
with the appellants that by this they have sufficiently supported that the estimate
behind their tender was not grounded on unrealistic premises.

The Supreme Court then turned to the valuation of experts, which the cor-
porations’ second claim was grounded on. The Court described how the
experts criticized some of the premises on which the corporations’ first claim
was based, and then went on:

On the basis of what has been put forward with the valuation of the court
appointed experts, and has been described above, the appellants’ first claim has
to be rejected. Their second claim however, takes note of the valuation’s result
and has its foundation in detailed documents concerning the estimation of
expenses which the appellants used when they submitted their tender and is in a
way supported by the Road Administration’s evaluation of expenses. This evalu-
ation has not been refuted by a superior valuation. 

Finally the Supreme Court also referred to the fact that when the road tunnel
was later built (by other corporations than these two), the Road Administra-
tion in the end paid the contractors a considerably higher amount than the
negotiated payment, among other things due to geological circumstances
and delays that resulted from them. The contractors therefore had not borne
the risk of unforeseen circumstances in this respect. Taking all this into con-
sideration, the appellants’ second claim was sustained. 
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4. Remarks
In addition to being the leading case in the field of public procurement dam-
age, the Road Tunnel Case can be seen as one of the leading cases in an
increasing trend in Iceland in the field of pure economic damage. More pre-
cisely the trend is to suit first for an acknowledgment of liability, before
claiming a certain amount of compensation (both in and out of contract).
This was not the first case where the Supreme Court acknowledged liability
in that way,17 but it is an important case in the line of such judgments, which
have grown significantly in number after the 200518 judgment.19 Impor-
tantly, many big cases related to the bank collapse in 2008 seem to be framed
in this manner, i.e. the claimants start by pursuing an acknowledgment of lia-
bility, before claiming a certain amount of compensation.20 

The possibility to suit for an acknowledgement of liability can in many
ways be beneficial to claimants. It can allow them to obtain results on the
legality of their counterpart’s actions, without first having to undertake the
often complicated and expensive process of proving a certain amount of
damage (which often would be done by obtaining valuation by experts). It
must however be stressed that although this might be seen as a fairway in
comparison to some other jurisdictions, at least in the field of compensation
for positive interests in public procurement procedures, the claimant never-
theless must overcome severe obstacles before being awarded a certain
amount of compensation. Firstly, he must prove damage to a certain extent
to be able to obtain an acknowledgment of liability. Secondly, after receiving
such an acknowledgement, he still has to prove the amount of his damage.
Some remarks on the burden of proof at both stages are appropriate.

As regards the former stage, the first Supreme Court judgment in the
Road Tunnel Case, i.e. SC 17 November 2005 (Case No. 182/2005), illustrates
that the requirement to prove damage is more relaxed in a case of an acknowl-
edgment than in general. Thus, the Court declared that the corporations had
brought forth a probability of damage that was adequate for acknowledging

17 See for example SC 13 February 2003 (Case No. 384/2002).
18 SC 17 November 2005 (Case No. 182/2005).
19 Later judgments are for example SC 23 February 2006 (Case No. 371/2005), SC 8 May

2008 (Case No. 450/2007), SC 3 June 2010 (Case No. 43/2010) and SC 17 November 2011
(Case No. 87/2011). 

20 Some of these cases have already reached the Supreme Court, see SC 25 November 2009
(Case No. 600/2009) and SC 25 November 2009 (Case No. 601/2009). 
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liability. The Court has elaborated further on the requirement of proof in
later cases and these judgments make it clear that although this requirement
only concerns probability, it can preclude claimants from seeking an
acknowledgment. A clear case on that point is SC 19 February 2010 (Case
No. 68/2010), where an Icelandic corporation sued for an acknowledgment
of the State Trading Centre’s liability for rejecting its tender in a procedure.
The Supreme Court remarked that according to its case law article 25, sec-
tion 2 of the Act on Civil Procedure, No. 91/1991, requires that the claimant
adequately bring forth a probability of damage which he has suffered and
explains what this damage consists of. Since the claimant had not done so,
the case was dismissed. Similar judgments in other cases of pure economic
loss, outside the field of public procurement, can also be found.21 These
judgments make clear that this requirement is in fact a procedural one,
linked to article 25 of Act No. 91/1991. If the claimant fails to adequately
bring forth a probability of damage the result is therefore a dismissal of the
claim, rather than an acquittal.22 

In regards to the latter stage, the latest District Court judgment in the
Road Tunnel Case, i.e. DCR 28 June 2011 (Case No. E-7123/2007), illustrates
that a judgment of acknowledgement does not leave the claimant with an
easy task to obtain a particular amount of compensation. The claimant still
has to prove that he has suffered damage of that amount and the Road Tunnel
Case is informative on the problems he may face and the complicated ques-
tions that can arise in the assessment of damage. The District Court placed
high demands on the plaintiff and acquitted the Icelandic state. High
demands are in line with the general approach in the field of pure economic
loss, where claims are often rejected on the grounds that damage has not been
proven. 

Although it is clearly the plaintiff who bears the burden of proof, and the
defendant must be acquitted if the plaintiff cannot prove damage, such an
end to the longstanding Road Tunnel Case might have been seen as somewhat
peculiar, bearing in mind that the existence of damage is a peremptory con-

21 See for example SC 25 November 2009 (Case No. 600/2009), SC 25 November 2009 (Case
No. 601/2009), SC 17 December 2009 (Case No. 698/2009), SC 20 August 2010 (Case No.
435/2010), SC 11 April 2011 (Case No. 187/2011) and SC 12 April 2011 (Case No. 188/
2011). On the other hand this requirement was met in SC 19 March 2010 (Case No. 129/
2010) and SC 10 March 2011 (Case No. 57/2011).

22 This was expressly stated in SC 17 November 2011 (Case No. 87/2011).
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dition of liability for damages. The courts would then first have acknowl-
edged an existence of liability, but then rejected compensation since damage
was not proven – notwithstanding that the existence of damage is a general
precondition for the existence of liability.23 The Supreme Court chose
another end to the case. It came to the conclusion that the corporations had
sufficiently proved their second claim even though all the premises behind
the claim could not be substantiated with certainty. The Supreme Court
judgment shows that although there are severe complications in proving
damage due to loss of profit in the field of public procurement, such com-
pensation is by no means impossible in Icelandic law. 

23 It should however be mentioned that there are judgments in the field of pure economic
loss where the Supreme Court has first declared that liability for damages exists, if the
plaintiff can prove damage, but has then acquitted the defendant on the grounds that
damage has not been proven. See for example SC 18 October 2007 (Case No. 141/2007)
and SC 22 January 2008 (Case No. 239/2008). Although it is therefore not unprecedented
that the Court first declares liability but then denies compensation due to lack of proof,
the wording in the 2005 Road Tunnel judgment can be seen as little bit different than in
the two cases mentioned above, as well as in an older judgment of acknowledgment, i.e.
SC 13 February 2003 (Case No. 384/2002). In the 2003 judgment the Supreme Court
thus stated that the judgment only concerned the legality of the relevant actions, without
any ruling on “whether” these actions caused damage to the plaintiff, whereas in the 2005
judgment the Court stated that there was no ruling on “to what extent” the action caused
damage to the plaintiffs.
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